
 

 
Decision with Statement of Reasons of the First-tier Tribunal for Scotland 
(Housing and Property Chamber) under Section 48(6) of the Housing 
(Scotland) Act 2014 and the Rules of Procedure 2017 (contained in Schedule 1 
of the Chamber Procedure Regulations 2017 (“the Procedure Rules”) Rule 95 
 
Chamber Ref: FTS/HPC/LA/19/1402 
 
Re: Property at 11A Thomson Street, Strathaven (“the Property”) 
 
 
Parties: 
 
Gillian Banford, 18 Dunavon Crescent, Strathaven, Lanarkshire, ML10 6HB 
(“the Applicant”) 
 
Hanlon Clark Properties, formerly at 8 Main Street, Strathaven, Lanarkshire, 
ML10 6AJ and now at Burnbank Farm, Hamilton, ML3 7XP (“the Respondents”)              
 
 
Tribunal Members: Melanie Barbour (Legal Member) and James Battye 
(Ordinary Member) 
 
 
Decision: (in absence of the Respondents) 
 
The First-tier Tribunal for Scotland (Housing and Property Chamber) (“the 
Tribunal”) determined that the Letting Agent has failed to comply with 
paragraphs 16, 17, 19, 26, 32, 76, 78, 79, 102, 107, 108, 110, 124, 125 and 127 of 
the Letting Agent Code of Practice under Section 46 of the Housing (Scotland) 
Act 2014.  
 
Background 
 

1. On 7 May 2019 the Applicant lodged an application with the Tribunal seeking 
to enforce the Letting Agent Code of Practice against Hanlon Clark Properties, 
8 Main Street, Strathaven, Lanarkshire, ML10 6AJ. 

 
2. In her application the Applicant alleged breaches of paragraphs 16, 17, 19, 26, 

32, 66, 68, 76, 78, 79, 102, 105, 106, 107, 108, 110, 124, 125 and 127  of the 
Letting Agent Code of Practice. 

 
3. In summary she alleged that she that the letting agent had :- 

 



 

a. Failed to secure her current tenant’s deposit with an approved tenancy 
deposit scheme; that she had been led to believe that all tenancy 
deposits had been legally secured for her tenants since 2015; that the 
most recent tenancy deposit (paid in around October 2018) was only 
put into a scheme in around March 2019 after she informed the letting 
agents that she knew it was not in a scheme and insisted that be put 
into one; 
 

b. rent arrears (of £346) arising in May 2017 were not repaid until July 
2018; these arrears were not actively pursued by the letting agent, no 
payment plan was put in place;  the management fee for May 2017 was 
taken in July 2018, even though rent arrears were not repaid until 14 
months later; 

 
c. consistently received rent payments late, and the landlord sometimes 

had to wait for over a month before payment was made to her;  that the 
current tenant paid rent on 1st of each month, however the letting 
agents advised the landlord that she would not receive rent until 10th of 
each month, payments were not received on the 10th of each month and 
payments were on average a further two weeks overdue;  failed to set 
up standing orders for the payment of rent to her even though they said 
they would set them up;  

 
d. complaints made were ignored; the landlord had to continually email 

and telephone the letting agent about issues; telephone calls and 
emails were often not responded to;  no rent reconciliation (when the 
tenant left the property in May 2018) has been completed; emails 
requesting this to be finalised were ignored;  rent statements were not 
sent monthly (statements from August 2017 until July 2018 were not 
sent until July 2018), the landlord continually emailed to ask for them 
but emails were ignored; 

 
e. no terms of business letter was issued to the landlord; and  

 
f. no inventory was given to the new tenant at entry in around July 2018. 

 
 

4. She therefore sought,  
 

1. Completion of a rent reconciliation for the tenant (tenant 2) who moved 
out of the property in May 2018; 
 

2. Payment of any interest gained due to late rental payments and holding 
the deposit money before securing the deposit; and  

 
3. A refund of the commission (management fee) taken from the May 

2017 rent payment.   
 

5. The Applicant had submitted the following documents with her application,  

 



 

 
a. copies of her letter of notification to the Respondents regarding failure 

to comply, with evidence of service of her notification;  
 

b. correspondence including emails to and from the letting agent; 
 

c. copies of rent statements;    
 

d. correspondence from tenancy deposit schemes; and  
 

e. Email and bank statement from current tenant (tenant 3) showing rent 
payments. 

 
6. On 30 June 2019 the Tribunal made a Direction to parties, seeking from the 

Respondents a terms of business letter; written communications procedure; 
written complaints procedure; debt recovery procedure; procedure for handling 
client money; written procedure for rent collection and handling procedure; and 
letting agent registration number. 

 
7. The Respondents failed to lodge any of the documents requested in relation to 

the Direction. They also did not submit any written representations. 
 
 
Hearing 
 

8. The Applicant appeared. There was no appearance from the Respondents and 
they were not represented. I was satisfied that they had received notice of the 
hearing and therefore the tribunal was prepared to proceed in the absence of 
the Respondents.  

  
Tenancy Deposit. 
 

9. The Applicant advised that there had been a failure to pay the deposit, she 
discovered this after she had decided to change letting agent, in around 
February 2019. She contacted the Respondents. There was no evidence that it 
had been put into any scheme.  She contacted the various approved schemes 
and discovered the last deposit (provided by one of her tenants) had been 
lodged in 2013 that tenant had moved out and left in 2015.  
 

10. She advised that she had had three tenants since 2013. Tenant 2 took entry in 
May 2015, she was the letting agent’s mother.  The Applicant was advised that 
the deposit had been paid by Tenant 2 and put in a scheme; however she has 
no evidence of this.  
 

11. Tenant 3 (her current tenant) moved into the property in around October 2018. 
She received no evidence that his deposit had been paid into a scheme; and 
after contacting the schemes discovered that the deposit had not been lodged.  
 

 



 

12. She advised she had contacted tenant 3 in February 2019.  He confirmed he 
had paid the deposit in July 2018 to the letting agent. She confronted the 
letting agent; they advised her that their solicitor had told her not to give the 
deposit to the landlord but to deposit it into an approved scheme. The deposit 
was then put into a scheme around March 2019. She referred to the bank 
statement provided by tenant 3 showing payment made of the first month’s 
rent and deposit.  
 

13. She also referred to the email from the letting agent dated 22 June 2018 where 
the letting agent advised she would “apply to withhold the deposit” if rent 
arrears were not repaid by tenant 2.  She submitted that this showed she had 
been misled by the letting agent. 
 

14. Tenant 3’s tenancy agreement makes reference to the tenancy deposit and 
provides that it would be secured by the landlord within 30 working days in a 
scheme. 
 

Outstanding Rent 
 

15. She advised that there is no outstanding rent due to her (other than two days 
owing from 28-31 May 2018). She submitted that this was only because she 
constantly contacted the letting agents regarding the payment of rent. She 
advised that she called and emailed frequently to ensure that rent was paid. 
She referred to the correspondence which she had lodged in support of this.  
 

16. She advised that she had had a number of meetings with the letting agent and 
requested that standing orders be set up to ensure payment was received 
timeously. The letting agents had agreed to do this, but never did so.  
 

17. She advised that the letting agents informed her that tenant 3 paid his rent on 
the 5th of each month; to allow for banking she would receive her rent on the 
10th of each month. However she advised that tenant 3 had provided evidence 
that he paid rent on the 1st of each month (she referred to the bank statement 
in support of this).  Further she often did not receive the rent on the 10th of the 
month (rent was often a further two weeks after that date).    
 

18. She referred to the non-payment of rent from tenant 2, and that payment of 
rent had been due in May 2017, however it was not paid until May 2018, this 
was inspite of numerous contacts from her to the letting agents to try and get it 
paid. She advised that the letting agent did not reply to emails about this. She 
had been told that tenant 2 would pay something extra towards the arrears but 
this never happened.  
 

19. The letting agent deducted the May 2017 management fee when the rent was 
paid in May 2018. She advised that she emailed the letting agent on 9 July 
2018 about the deduction of the May 2017 management fee, she wanted it 
returned to her, and she did not think that they had done anything to earn this 
fee. She was told that they were still managing the property so entitled to the 
fee. 

 



 

 
20. She advised that she had previously had a management fee repaid when rent 

had been paid late. 
 

Late rental payments 
 

21. The Applicant referred to the rent statements; they showed the date the letting 
agents received rent, and the date they paid it to her.  
 

22. She submitted that when tenant 2 moved in, the first month’s rent was a month 
late.  
 

23. She referred to rent statements showing that rent had been received on  
 

• 9/2/18 and paid on 15/2/18;  
• 6/3/18 and paid on 8/3/18;  
• 3/4/18 and paid on 4/4/18, (however she advised that this was the time 

when she had sent them her first official complaint).  
• 1/5/18 and paid on 18/5/18.  
• 2/7/18 and paid on 31/7/18;  
• 6/8/18 and paid on 28/8/18  

 
She submitted that the rent statements showed that there had been a 
delay in payment.  

 
Failure to reply to correspondence 
 

24.  She submitted that on the emails she had submitted she had highlighted all 
that had not been not responded to; they also show all responses received. 
She advised that she had returned from living abroad in December 2018 prior 
to this date all of her correspondence had been by email and telephone. She 
advised that she had to contact them every month to chase up matters.  
 

25. She advised that she had stayed with these letting agents as she had been 
living abroad and therefore it was difficult to change agent; when she did 
manage to contact the agent, she was always personable and plausible in 
terms of her excuses; and the letting agent appeared to be the only letting 
agent in the area, therefore she felt she had limited options in finding another 
agent. 
 

26. She advised that she always had to ask for rent account statements to be 
provided. She referred to a number of statements all dated 31 July 2018. She 
advised that she had made a number of requests for these. She referred to the 
email of 13 June 2018 looking for statements.  
 

27. She referred to emails after June 2018 looking for the rent reconciliation to be 
completed in relation to tenant 2; including the email of 22 June 2018 from the 
letting agent.  

 



 

 
Terms of Business 
 

28. She advised that she had asked for a copy of the contract between the letting 
agent and herself. They never provided one. She advised that the reference 
“to getting the contract” in the emails, was in fact reference to a tenancy 
agreement. She referred to her email of 21 February 2018 seeking a copy of 
the company’s agreement with her.  
 

Inventory  
 

29. She advised that she would have expected the letting agent to prepare an 
inventory for tenant 3 moving in. She submitted that there is reference to an 
inventory in the tenancy agreement. She referred to the email which she had 
received from the letting agent when tenant 2 left, advising her that they would 
go in and take photos of the condition of the property, however this was not 
done.  
 

30. She advised that she considered that she wanted an order made that :- 
 

31. She should receive rent reconciliation. She advised that she was owed two 
days rent totalling £57.66. She would wish to see a written statement setting 
out what rent was outstanding; and what had been deducted from the deposit. 
 

32. An order awarding interest accruing between the dates when the letting agent 
received rent from the tenant until it was paid to the landlord, she considered 
that the letting agent was keeping the rent money in order to gain interest from 
it.  She was also concerned about the failure to lodge the tenancy deposit and 
sought the interest which would have accrued from the failure to deposit it. 
 

33. She did not consider that the letting agents should be entitled to retain the 
management fee for May 2017 and this should be repaid to her. She should 
receive compensation for the whole year when she was not paid her May 2017 
rent. 

 
34. The Tribunal found the Applicant, to be a credible and reliable witness and 

accepted her evidence in full. 
 
Statement of Reasons  
 

35. It appears clear that the Respondents were acting in their capacity as the 
Applicant’s letting agent in the period after January 2018 and therefore the 
Letting Agent Code of Practice applies to the Respondents in this matter, as it 
came into force with effect from 31 January 2018. 

 
36. Considering each alleged breach in turn, the Tribunal made the following 

findings:- 
 

 



 

37. With regard to paragraph 16 we find that there has been a breach of this 
paragraph. The applicant was never provided with a terms of business letter; 
and there was a failure to lodge two tenancy deposits into an approved 
scheme.  
 

38. With regard to paragraph 17 it states that “you must be honest, open, 
transparent and fair in your dealings with landlords and tenants …”. We find 
that there has been a breach of this paragraph. We do not consider that the 
letting agents acted openly, transparently, honestly or fairly in relation to a 
number of different aspects of their business.  As will be addressed in our 
reasons, we found that it was not possible to substantiate a number of the 
alleged breaches, as it was not possible to know the procedure the letting 
agent was following, as they had failed on numerous occasions to provide 
explanation or written documentation evidencing how they were discharging 
their duties as letting agents.  More specifically we found the following matters 
to be breaches under paragraph 17:- while we did not find that the rent had 
been paid to the landlord particularly late during the period from 31 January 
2018, we did consider that there was no transparency as to when it would be 
paid despite numerous pieces of correspondence looking for payment to be 
made; we did not consider that the letting agent was open and honest 
regarding the payment of the tenancy deposits for tenant 2 or 3; we did not 
consider that the letting agent was honest about setting up standing orders; 
and we did not consider that they were open and honest about what they were 
doing in the management of the property.  
 

39. With regard to paragraph 19 we found that they breached this paragraph, and 
did provide information which was deliberately or negligently misleading or 
false. The email of 22 June 2018 sent to the Applicant indicated that they 
would apply for the tenancy deposit if rent for May 2017 was not repaid at the 
end of the tenancy in May 2018 implied that the deposit had been paid into a 
scheme, but it is clear that no had been paid in to a scheme. We also found 
that it was misleading to advise on 28 August 2018 that payments were made 
on 5th September, and that a standing order would be set up on 10th of the 
month. Accordingly we find that there has been a breach of this paragraph.  
 

40. With regard to paragraph 26 we consider that there had been a failure to 
respond to enquiries and complaints within reasonable timescales.  From the 
documents lodged it would appear that there was an on-going failure to 
respond a lot of enquires made by the applicant. While there are no written 
procedures to assess the timescale against there was a clear failure to reply to 
numerous emails at all and therefore we find that this paragraph was 
breached. 

 
41. With regard to paragraph 32, this paragraph relates to a terms of business 

letter, no terms of business letter was ever provided to the applicant.  We 
found therefore that there had been a breach as the Applicant was never 
provided with any written terms of business letter despite requesting one. 

 
42. With regard to the paragraph 66 it states that “if you lodge tenancy deposits on 

a landlord’s behalf, you must ensure compliance with the legislation”, we did 

 



 

not find that there had been a breach of paragraph 66 as we do not have any 
evidence that the letting agent undertook to carry out this duty from January 
2018. That said, it is clear from evidence given by the Applicant that she 
believed that the letting agent was lodging the deposit with a scheme, we find 
that the circumstances relating to the failure to lodge the deposit and advise 
the landlord who had responsibility for this role, is evidence of a further breach 
under paragraph 17. 
 

43. Paragraph 68 relates to the check-in process, the same issue as that set out in 
the previous paragraph exists, there are no written procedures dealing with 
this. There is however an email referring to pictures being taken at the end of 
that tenancy. It is unknown (as no terms of business letter was forthcoming) 
what the letting agent was undertaking to provide in terms of a service. 
Accordingly, we do not consider that we can find a breach under the strict 
terms of this paragraph, but we do find that the circumstances relating to the 
check in process demonstrate a further to the breach of paragraph 17, that 
their dealings with the landlord were not transparent, fair or honest. The 
landlord made numerous requests, including seeking a terms of business letter 
which would have assisted her in understanding what the letting agent was 
supposed to be doing for her.  

 
44. We have found that there is a breach of paragraph 76. We have found no 

evidence of any written procedures for handling and collecting rent.  We find 
this established given that no terms of business letter was provided to the 
applicant and further the direction issued by this tribunal was not complied 
with.  
 

45. We found that there has been a breach of paragraphs 78 and 79 that the 
landlord has not been informed of the late payment of rent. We would point out 
however that this finding of a breach is subject to the qualification that this 
relates only to the rent due in May 2017 which was not paid until May 2018.  
We consider that there is no evidence to show that all reasonable steps were 
made to recover unpaid rent; given the family relationship between the letting 
agent and the tenant we are not convinced that any meaningful efforts were 
made by the letting agent to recover the rent due from May 2017.  
 

46.  We have found that there was a breach of paragraph 102, as the  email of 9 
July demonstrates that the letting agents were carrying out some type of check 
out process, albeit not one that the landlord was clear about given that there 
was a failure to provide any  terms of business or other procedural 
documentation. 
 

47.  We do not find that there has been a breach of paragraph 105, as there is no 
terms of business or other documentation demonstrating that they managed 
the deposit scheme; and further we have no evidence as to what discussion 
took place with the tenant regarding the two days of unpaid rent.  That said, 
the landlord had been led to believe that an application to the scheme would 
be made by the letting agent had rent been owed to her, and we consider that 

 



 

this is breach of paragraph 19 as she had been given deliberately misleading 
or false information.  
 

48. We do not find that there has been a breach of paragraph 106 as the deposits 
were never paid into any scheme.  
 

49. We find that there has been a breach of paragraph 107, as the letting agent 
does not have a registration number.  
 

50. We find that there has been a breach of paragraph 108 in relation to 
communication and from the evidence provided by the Applicant we find that 
the Respondents have breached those paragraphs. It appears to us that the 
requirement to respond quickly and as fully as possible was not complied with 
by the Respondents. The Applicant advising that she had to continually chase 
them up to get rental paid, arrears paid, and standing orders set up.  
 

51. We find that there has been a breach of Para 110 as the letting agent did not 
make the landlord aware of the code.  
 

52. We have found that paragraphs 124 and 125 have been breached, on the 
basis that there was no contract specifying when rent would be paid to the 
landlord. However, we would point out that in this case, we did not consider 
that from January 2018 rent was paid particularly late to the landlord; in the 
papers before the tribunal we did note that there had not necessarily been any 
significant delay, however as we had no evidence before us from the letting 
agent showing what timescales they worked to in managing the payment of 
rental income then we find that there has been a breach of both of these 
paragraphs.  
 

53. We find that there was a breach of paragraph 127 as we have been presented 
with no procedures dealing with debt recovery.   
 

54. In determining the appropriate order to make in this case, we do not consider 
that it would be appropriate to make an order for unpaid interest given the 
timescales involved for holding rent before payment was made to the landlord. 
We also do not make any order awarding interest in relation to the tenancy 
deposit.  

 
 
Decision 
 

55. The Tribunal determined that the Respondents have failed to comply with 
paragraphs 16, 17, 19, 26, 32, 76, 78, 79, 102, 107, 108, 110, 124, 125 and 
127 of the Letting Agent Code of Practice and will make a letting agent 
enforcement order requiring the Respondents to:- 

 
 

 



 

a. To complete a rent reconciliation in respect  of the tenant (Tenant 2) who 
moved out of the property in May 2018 and provide a copy of the said rent 
reconciliation to the Tribunal and the Applicant;  
 

b. To pay the Applicant the sum of £57.66 in respect of rent owed to the 
Applicant; 
 

c. To pay to the Applicant the sum of £34.60 in respect of a management 
fee; and   

 
d. To pay to the Applicant the sum of £600.00 in compensation for the 

inconvenience suffered by the Applicant as a result of the failures of the 
letting agent to discharge their obligations in accordance with the Letting 
Agents Code of Practice from 31 January 2018 until the Applicant ceased 
using the Respondents as her letting agent in March 2019. 

 
 
 
Right of Appeal 
 
In terms of Section 46 of the Tribunal (Scotland) Act 2014, a party aggrieved by 
the decision of the Tribunal may appeal to the Upper Tribunal for Scotland on 
a point of law only. Before an appeal can be made to the Upper Tribunal, the 
party must first seek permission to appeal from the First-tier Tribunal. That 
party must seek permission to appeal within 30 days of the date the decision 
was sent to them. 
 
 

 
____________________________  20 August 2019  
Melanie Barbour Legal Member   Date 
 
 
 
 
 

 




