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[1] The Property Factors (Scotland) Act 2011 (“the Act”). introduces a system of re gisﬁaﬁon
of propetty factors and an obligation to comply with a code of conduct prepared by Scottish
Ministers setting out the minimum standards to Be expected of registered property factors.
The Act enables a homeowner to apply to the homeowner housing panel for a determination
of whethier the homeowner's property factor has failed to comply with the property factor's
duties or to ensure compliance with the property factor code of coh&uct. '
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[2] It was a matter of agreemient between parties that the respondent is the owner of the
propeity at 1/1, 183 Craighall Road, Glasgow G4 9TN. ltis agreed that the appellants are the
property factors in respect of that property. In February 2014 the respondent made an
application to the Home Owners Housing Panel. The appellant responded on 1 April 2014,

The committee appointed by the Panel sat on 2 and 19 May 2014 and issued a written

decision on 10 June 2014,

[3] The decision was that the appellants hadyfailed to comply with their duties under the
Ack. Section 22 of the Act provides a right of appeal against a decision of the committee
appointed by the homeowner housing panel to the sheriff on a point of law. That is the

nature of the summary application with which we are dealing. The appellants contend that

the committee erred in law

Submissions

[4] MIr Neilly reviewed the Eor‘nmiﬁee’s decision: The matters cOvered inparagraphs 1to7
are procedural; paragraphs § to 12 contain the findings in fact; paragraphs 13 to 37 contain a
discussion of the evidence and the alleged breaches of duty; paragraph 37 (which should be

. numbered 38) is the decision and paragraph 38 (which should be numbered 39} is the

provision about appeal.

[5] This appeal under section 22 of the Act is concerned with the ﬁndin‘gs' in fact. Regulation
26 (2)(b) states that the {indings in fact should be a full statement of the facts found by the
committee, The clear inference is that paragraphs 8 to 12 and only paragraphs 8 to 12
represent those findings in fact, Fn Mr Neilly’s submission those are not sufficient to

support the conclusion. In Mr Neilly’s submission the committee erred in law. The




evidence contradicted the decision which they reached. The findings in fact do not support

it.

[6] It is not disputed that the respondent’s original complaint was made by email date;l 14
Jarwiary 2013. Production 16 is an emaﬂ from Lorraine Killin dated 21 January 2013, which
is a response to the email of 14 January 2013. Production 17 is a letter from Lorraine Killin
dated 21 January 2013. Production 18 is a letter from Lorraine Killin dated 8 February 2013.
Production 19 is a letter from Clarke Elsby dated 12 February 2013. Those items‘lé 1to 19
are clearly a direct response to the respondent’s complaint. There is an observation by the

committee (which Mr Neilly notes is not a finding in fact) that these items were “for some

unknown reason” not received.

[7] The respondent and his wife gave evidence. The respondent’s position is that these
letters and emails were not received. The committee’s comment that these matters Weie not
received for some unknown reason is not ‘suppbrted in ahj way by the findings in fact.
There i5 no reference in paragraphs 8 to 12 to either the complaint or the response. The
coramittee misdirected themselves in law. Either they made a decision which was not based
on a finiding in fact or they failed to make a full statement of their findings in fact, In this

- régard, Mr Neilly relied upon the followihg: McPhail on Sheriff Court Pmcifbe Third Bdition
paragraphs 18.109 and 18.104; Forbes v Forbes 1965 SLT 109. | 7

[8] The committee vitiated their judgement by their comment about non receipt of these
items. There is no indication of what was asked of any of the witnesses and no indication
that letters 16 to 19 addressed the complaint. The committee give no consideration to
whether by items 16 to 19 the appellants had fulfilled their duty. There is no explanation
whether the three-week period covered by items 16 to 19 had anty significance. There were
no findings about whether the respondent was ot of t'he com_itry, having difficulties

rec'eivingpost or that the appellants required to send these items by any particular method.




[9] In their written response of 1 April 2013 the appellants responded to all points raised and
noted that they had fulfilled their duties and not _breache_d section 2_,5 of 'tlie-code of conduct,
The appellants also had a clear pattern of ébmmu_n‘icating with the respondent by email and
post and this had been in existence prior to 2013. This court is entitled to review the
decision 1.311 the basis that the committee failed to consider the importance of receipt or non-
receipt. In this regard Mr Neilly referred to the following: McPhail on Sheriff Court Practice
Third Ediﬁon paragraphs 18.106; Dunn v Dunn’s Trustees 1930 SC 131} Duncan v Wilson 1940
SC221. To simi:ly accept the respondent’s case that he did not receive number 16 to 19
entirely discredits the appellants with no explanation, For some unknown reason is simply

not enough. In support of that proposition Mr Neilly referred to Morrison v Kefly and Sons

Ltd 1970 5C 65

(10] By preferring one witness in the féce of verbal and'documénta:y evidence to the .
contrary the committee fell short of requirements. Because this had a direct bearing on fhe
decision that the appellants had breached their duties it constitutes-an error in law., Mr
Neilly enumierated the consequences which that’had in relation to the decision and |
enforcement order. He referred to :McPhail oii Sheriff Court Practice Third Edition
paragraphs 18,111; Thomson v Glasgow Corporation 1962 SC (HL) 36; Gray v Gray 1968 SC 185;
Forsyth v AF Stoddard & Co 1985 SLT 51; 'Beft'y Petitioner 1985 SCCR 106; - | |

[11] The committee’s statement in paragraph 25 of the decision in terms of being more
proactive rather thaﬁ letting matters drift also led to an error in law. Given the treatment of
item 16 to 19 the committee failed to take into account something it should have done. The'
comimittee exred in confining theméelv’es to whether 16 to 19 were réceived. The content of .
16 to 19 was not considered and it is very relevant. Given that the committee ignored

relevant considerations it is a decision that no reasonable committee could have reached.




[12] Documents 16 to 19 in fact only reiterated conditions which had already been provided
to the respondent. There is a finding in fact that he received those terms and conditions.

There is no dispute that he received lettexr number 20, so it is a reasonable inference to make
that the respondent is aware of the information contained in items 16 t0 19. Ttis inequitable
to say that the appellants have breached their duties when the respondent was not adhering

to his. It is inequitable to order the appellants to provide material free of charge.

[13] The cormittee made no enquil;y that would be reaéonable and necessary to support its
decision. Tt would have been relevant for the commitiee to find out if the 131 other owners
of the development had been sent the ihsuranée schedule. They could have asked the
appellants about this. This is further evidence of the committee’s failure fo balance the
factors appropriately and take relevant considerations into account, The committee is not

entitled to decide that there should be an absolute requirernent to have a system for owners

to pursue matters themselves,

[14] The correspondence bett;veen parties provides extensive eévidence of the appellants
keeping the respondent informed in relation to progress. The committee failed to identify
the legal basis compelling the appellants to make over the money as contained in paragraph
5.5 of the enforcement order. The committee has no basis to direct the appellants to pay
monies which the respondent says he has no interest in,r‘eteiirhg. There is no finding in fact

in relation to this part of the decision and no discussion about it within the decision.

[15] Mr_'anith’s submission was in five parts. Firstly he reviewed the Act; then the
Regulations and finally the Code of Conduct. Then he deait wiﬂi the error in law and the
contention that the committee had misdirected itself. InMr Smith’s submission the matters
set out in paragraphs 8 to 12 of the decision are not all of the findings in fact. In his
submission the preamble covers everything that follows and therefore what is contained

from paragraphs 8 to the conclusion contain the findings in fact. In Mr Smith's submission
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we cannot confine ourselves to paragraphs 8 t012 a6 the findings in fact are so much more
than that. In his view the breaches are not connected to any issue with documents 16 to 19.
There is no mention of those documents in paragraphs 23 and 24 of thé decision. These
documents are axed herring. The only way in which this court could find something in the
evidence the committee did not find is if there has been a misdirection in law. Mr Smith
referred to the following: McPhail on Sheriff Court Practice Third Edition paragraphs 18.02,
18.103, 18.104, 18.1{57, 18.109; Forbes v Forbes 1965 SLT 109; Thowmas v Thontas 1947 SC(HL) 45;
Allardie v Wallace 1957 SLT 225; Duncan v Wilson 1940 §C 221,

[16] In Mr Neiliy’s submission in reply there is no reasoned connection between the
evidence, the findings in fact and the decision. That means the committee has no legitimate
ground on which to say there has been a breach of the code of conduct. The appellants
 established = prima facie case in written evidence and p‘roducéions that they had
commnuticated arid issued the Insurance. The committee’s observations have to be
distinguished from their findings in fact. There is no evidence that the committee
considered the content of items 16 to 19 or said what the findings would have been if the
respondent had acknowledged receipt, There is no finding that the appellant did not send
these documents. That is crucial to supporting the decision. The conclusion is manifestly

unjust. No satisfactory reasons are given and that leads to a serious error of law.

Discussion

[17] The Homeowner Hcmsing Panel (Applications and Decisions) (Scotlarid) Regulations
2012/180 (Scottish SI) set out in regulaﬁoh 26 the required contents of a decision made by a
committee appointed by the president of the homeownrers panel to determine an application

under-section 17 of the Act. Regulation 26 provides as follows:




26.— Decision
(1) This regulation applies to any decision of the committee under section 19(1), 21(1)

or 23 (1) of the Act.
(2) Any decision of a committee —
(a) must be reached by majority but, where the committee are conshtuted by two

members, the chairman has a second or castmg vole; and

{b) must be recorded in writing in a document which—
(i) contains a full staternent of the facts found by the committee and the reasons for’

their decision;
(if) refers to the right of appeal under section 22 (1) of the Act; and

(iii) is signed by the chairman (or, in the event of absence or mcapamty of the

chairman, by another member of the committee).
(3) The committee must, as soon as reasonably practicable, make a decision by giving

notice of the decision to—

(a) the property factor (or representatlve),

(b) the homeowner (or xepresentative); and

(c) any other party.

(4) Such a notice must be accompanied by—

{a) the document mentjoned in paragraph (2)(b);

{b) any property factor enforcement order; and

(¢} any report which the committee considered before making the decision.

(5) Thie decision of the committee and a statement of reasons will be made publicly

available.

[18] In this case the appointed committee issued a written decision on 10 June 2014, The
document is in three parts. Paragraphs 1 to 7 are headed “Background” and aré found at
pages 1and 2 of the document. Paragraphs § to 12 are headed “Committee Findings” and
are found at pages 2 and 3. Thereafter there is a lengthy section covering pages 3toll
headed “Discussion of evidence and allegéd breaches of duty.” The two final paragraphs
are headed “Decision” and “Appeals.” The decision is deccompanied by an enforcement

order in terms of the Act which covers 3 pages.

[’1 9] The .Regulations require that the written decision contains a full statement of the faéfs
found by the commi&ee and the reasons for their decision. Essentially it is the format of the
decisiory which is criticised by the appellants. No format is pres_'cribed in the Regulations.
The committee has chosen to head the second section “Committee 'F_in.dings"'and its

preamble states that what follows are the findings in fact which the committee made. If the
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section had been headed “Admitted Facts” there could have been no complaint, What the
comimittee sets out are a number of matters pertaining to the designation and status of the
respondent and the a?pellant Which I underst_and not to bein dispute. The oniy finding in
fact with any significance is that the appellants’ terms of service and delivery of standards -
was issued to all homeowners following the entry into force of the 2011 Act on 1 October
2012. The committee notes that it was not alleged that the appellants failed to P_rovi'de the

respondent with a copy of that document as required by section 1 of the Code.

[20] In the narrative set out at paragraphs 13 to 15 the committee explains the difficulties
which it had in ascertaining the nature of the respondent’s cornplaint, Ultimately the

commiltee addresses a failure in communication, a failure to carry out ditties in relation to

the provision of communal insurance and a failure to deal with the complaints expediently.

That m-éant it addressed failures to comply with 'sEct_ions 2,5 and 7 of the Code.

[21] Whiat the Code provides at those sections is as follows:

SECTION 2: COMMUNICATION AND CONSULTATION
Good communication is the foundation for building a positive relationship with
homeowners, leading to fewer misunderstandings and disputes. In that regard:
2.1 You must not provide information which is misleading or false.
2.2 You must not communicate with homeowners in any way which is abusive or
intimidating, or which threatens them (apart from reasonable indication that
you may take legal action). -
2.3 You must provide homeowners with your Contact detalls, including telephone
number, If it is part of the service agreed with homeowners, you must also
provide details of arrangements for dealing with out-of-hours emergencies
including_how to contact out-of-hours contractors.
2.4 You must have a procedure to consult with the group of homeowners and
seek their written approval before providing work ot services which will incur
charges or fees in addition to those relating to the core service. Exceptions to
this are where you can show that you have agreed a level of delegated
authority with the group of homeowners to incur costs up to an agreed
~ threshold or to act without seeking further approval in certain situations (such
as in emergencies).
2.5 You must respond to enqmnes and complamts received by letter or email
within prompt timescales. Overall your ajm should be to deal Wlth enquiries




and cdxhplaihts as quickly and as fully as possible, and to keep homeowners
informed if you require additional time to respond. Your response times
should be confirmed in the written statement (Section 1 refers).

SECTION 5: INSURANCE
5.1 You must have, and maintain, adequate professional indernnity insurance,

unless you are a social sector property factor who can demonstrate equivalent

protections through another route.
If your agreement with homeowners includes arranging any type of insurance,

the following standards will apply:

5.2 You must provide each homeowner with clear information showing the basis
upon which their share of the insurance premiuin is calculated, the sum

insured, the premium paid, any excesses which apply; the name of the

company providing insurance cover and the terms of the policy. The terms of
the pohcy may be supplied in the form of a sumimary of cover, but full details
must be available for inspection on request at no charge, unless a paper or
electronic copy is requested, in which case you may impose a reasonable

charge for providing this.

5.3 Yowmust disclose to homeowners, in wnnng, any commission; administration
fee, rebate or other payment or benefit you receive from the company
prowdmg insurance cover and any financial or other interest that you have

with the insurance. provider. You must also disclose any other charge you

- make for providing the insurance.

541 apphcable, you must have a procedure in place for submitting insirance
claims on behalf of horeowners and for liaising with the insurer to check that
claims are dealt with promptly and correctly. If homeowners are responsible

for submitting claims on their own behalf (for example, for private or internal
works), you must supply all information that they reasonably require in order to
be ableto do so.

5.5 You must keep homeowners informed of the | progress of their claim ox provide
them with sufficient information to allow them to pursue the matter themselves,
5.6 On request, you must be able to show how and why you appoirnted the
insurance provider, including any cases where you decided not to obtain
multiple quotes,

5.7 If applicable, documentation relatmg to any tendering or selection process
(excludmg any comumercially sensitive information) should be available for
inspection, free of charge, by homeowners on request. If a paper or electronic
copy is requested, you may make a reasonable charge for providing this,

suibject to notifying the homeowner of this charge in advance. '

SECTION 7: COMPLAINTS RESOLUTION
Section 17 of the Act allows homeowners to make an apphcauon to the homeowner




housing panel for a determination of whether their property factor has failed to carry
out their factoring duties, or failed to comply with the Code, _ :
To take a complaint to the homeowner housing panel, homeowners must first notify
their property factor in writing of the reasons why they consider that the factor has
failed to carry out their duties, or failed to comply with the Code, The property factor
must also have refused to resolve the homeowner’s concerns, or have unréasonably :
delayed attemapting to resolve them.

Itis a requirement of Section 1 (Written statement of services) of this Cods that you
pravide homeowners with a copy of your in-house complaints procedure and how
they make an application to the homeowner housing panel, _

7.1 Yot must have a clear written complaints resolution procedure which sets out

a series Of steps, with reasonable timescales linking to those set out in the

written gtatement, which you will follow. This procedure must include how you

will handle complaints against contractors, : .

7.2 When your in-house complaints procedure has been exhausted without

resolving the complaint, the final decision should be confirmed with senior
management before the homeowner is notified in writing, This lettex should

also provide details of how the homeowner may apply fo the homeowner

housing panel.

7.3 Unless explicitly provided for in the property titles or contractual
documentation, you must not charge for handling complaints.

74 You must retain (in either electronic or paper form) all corfespondence telating
to a homeowner’s complaint for three years as this information may be

required by the homeowner housing panel. '

7.5 You must comply with any request from the homeswner housing panel to
provide information relating to an application from a hormeowner,

[22] The appellants contend that the committee erred in law fora number of reasons
surrounding its consideration of documents 16 to 19, These documents are jifems of
correspondence which the. appellants say WG;re sent to the respondent and which the
respondent says were never received. The appellants criticise the committee for(a) not
stating a finding in fact resolving this dispute and (b} going on to consider the implications

of the decuments not having been received without considering the implications of the

alternative,

[23] I consider that the appellants are wrong to give the receipt or otherwise of documerits 16 7
to 19 such prominence. The first failure upheld by the committee has no bearing on those
| | | 10
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documents at all. In paragraph 16 the commiitee discusses the .appell'anfs failure to provide
an insurance schedule. It heard evidence from the respondent and from two witnesses
represénting the appellant. It states that it found the respondent fo be credible. It accepfed
his evidence that the schedule was neiﬂ_ier sent in August 2012 nor re-sent after January
2013. The sentence “the first the applicant saw of the relevant insurance schedule was
immediately prior fo the hearing held on 2 May 2014 in patagraph 16 is a finding in fact. In
my view the committee clearly sets out the proved circumstances and the reason for the

decision that section 2.1 of the tode has been breached.

[24] Paragraph 20 deals with séction 2.5 of the code. The f’ac-té stated (and again they ai'e not
recorded in the section headed findings) are that the résp'ondent requiested certain _
information from the appéllénts by email dated 27 November 2012 and reminder dated 20
Dece‘mbér 2012. The respondent did not have his query resolved. The appellants’ position
was th_a_'t: a request for clarification as to what information was requested went unanswered.

As the committee noted an impasse resul_ted. 'IhJs caﬁsed'_the' c-:omxﬁ_ittee' tobe tempteci to
“find that both parties were equally intransigent and therefore not to uphold the complaint.”
However the committee goes on to explain (in paragraphs 23 and 24) why it did riot do that. |
It notes two areas of concern neither of which have anything to do with documents 16 to 19,

Its comrients about the appellants in paragraph 24 are parﬁaﬂarly trenchant.

[25] It is tolerably clear that the comimittee had formed a view that the appellants had not
fulfilled their duties under the Act in their dealings with the respondent. Their failings are

clearly explained. There is no doubt about the reasons for the committee’s decision.

126) Firstly, the respondent’s request for information remained unresolved a year after it was
made. Secondly, the appellants did not consider a request for a letter sent to the insurers to
cover a form sent to the insurers. Asthe committee notes, the aim of the code in relation to

commuriication is set out in the preamble to section 2: “Good communication is the
11
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foundation for building a pos_it_ive relationship with homeowners, leading to fewer
mistinderstandings and disputes.” The committee notes that ignoring the request for a copy
of the insurance claim because it specified “letter” rather than “form” undermines that aim.
Thirdly, the appellants required the respondent to fill'in a complaints form a yeér after his

. complaint was made and was as yet unanswered; in the words of the committee a '
requirernent which “represented nothing less than a time wasting and obstructive device
which could only serve to aggravate [his] frustration and at the same time do nothing to
resolve: his complaint and outstanding enquiries.” “The insistence on exéc_t wording

regarding requests made and the late production of a complaints form were the very

antithesis of [the correct] approach.”

f27]1t ié only after this clear indication of the committee ‘s views that the missing documents |
16 to 19:are mentioned in paragraph 26. The committeé notes that it is regrettable that they

were not received. However it also comrments that it is rég;ettable that even at the stage of

the hearing the a_ppé]lanfs failed to comply with the direction to produce the information

first sought by the respondent. The appellants aver in 4.2 that ” in'any event by letter dated

© 23 January 2014.the appellant had already taken steps to re-iterate the substantive content of
ites 1610 19" The committee take the view that {he. necessary information had not been
provided by the time of the héaring. The significance of documents 16 to 19 is therefore
_questionéble. In my view the decision does not, as is asserte'd by the appellants, rest on any

error in relation to those documents,

[28] I do not accept that the paucity of ﬁndihg_s in fact sét out in paragraphs 8 to 12 vitidtes

the dedision. Itis unfortunate ﬂla_t'the commiittee chosé to inc'iude a section in their decision
introduced as findings in fact which in truth sets out nothing of the sort. However, what the
Regulations require is that a full statement of the facts and the reasons must be given. The
quality standard for that statement of facts and reasons is'well- known. To use the words of
Lord President Emslie in Wordie Property Company v Secretary of State for Scotland 1984 SLT

1983: “the decision must, in short, leave the informed reader and the court in no real and
o ' 12
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substantial doubt as to what the reasons for it were and what were fhe material
considerations which were taken into account in reaching it.” But as Lord Reed notes in
Uprichard v Scottish Ministers [2013] UKSC 2lafter noﬁng the test set out m Wordie Property:
"It is in addition important to maintain a sense of proportion when consiﬁering the duty to
give reasons, and not to impose on decision-makers a burden which is unreasonable having
regard to the purpose intended to be _serveci.” The reasons for the decision are explained as I
have roted above. Tn my view the written decision taken as a whole satisfies the Wordie test.

There is no error of law in relation to the committee’s decision that section 2 of the code has

been breached.

[29] The commitiee also had the benefit of hearing the'evidence in relation to all of these
matters. The law regarding interference with decisions based on evidence is clear. In
Thonzaé-v Thomas 1947 SC (HL) 45 Lord Thankerton states the fosition plainly. Loxd Reed in
the more recent case of McGraddie v McGraddie 2013 UKSC 58 confirms it. A court dealing
with arc appeal should be slow to interfere with the judgement of the tribunal which had the
benefit of hearing and seeing the witnesses. The commiittee here hés_ made it clear that it
accepted the evidence of the respondent and preférred it to that of the appellaﬁts. In the
appellant's submission the éoxﬁmittee -shoul'd'_not have done so. That, however, does not
constitute an error in law. Unless I am satisfied that the committee has misdirected itself I
am not in a position to revisit the evidence. It is not appropriate for me to enquire into what
theé committee asked, should have asked or might have asked. In my view the commiitee
was entitled to reach the conclusion it did on the basis of the relevant proved citrcumstances
of the case as set out in its full decision, if not the section headed “Findings.” Its reasons are
satisfactory and given the discussioﬁ of the evidence 'am not persuaded that the commitiee

did not take proper advantage of having seen and heard the withesses and examined the

documentary evidence,

[30] The committee’s decision is also that section 5 of the code has been breached. Section

5.2 requires the appellants to provide 2ach homeowner with clear information showing the
| 13
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basis upon which their share of the instrance premium is calculated, the sum inisured, the
premium paid, any excesses which apply, the name of the company providing insurance
cover and the terms of the policy. The terms of the pelicy may be supplied in the form of a
summary of cover, but full details must be available for insp.edion on request at no charge,
unlessa paper or electronic copy is requested, in which case the app‘ella-nis may impose a
reasonable charge for providing this. The appellants gave evidence to the committee that
the insurance schedule was on their website. However the commitiee nioteg that the
obligation in the code isa positive one to provide the homeowner with the relevant clear
information. Given the committee’s findings that no inférmation had been supplied showing
the basis on which his premium was calculated the conclusion that section 5.2 has been |

breached is inevitable.

[31] The decision in relation to secti'on 5.5 is more problematic. The comitiittee note two
matters of concernto them. The first is the appellants” system whereby insurance claims are
pursued on behalf of relevant owners: Section 5.5 provides two alternatives. Oneisto
: providé:zhomeoumers with sufficient information to allow them to pursue the matter
themselves. The otherjstohave a procedure in place for submitting claims on behalf of
homeowners (as set outin section 5.4). If the latter approach is adopted there is a
requirerent to keep,homet)wners.inﬁ)rmed of the progress of their claim.; Clearly given the
failures referred to..above the ‘ct;mmit'tee'-were of the view -fhat this -obﬁgaﬁon had been
breached. However it is breached because of the failure to keep the homeowner informed as
to progress not as a result of that alternative being adopted. It is nof correct to suggest that
compliance with section 5.5 cani only be achieved by the-appellants being required to have a

system in place whereby homeowners are able to pursue insurance claims themselves.

[32] The other problem s the requirement for the appellant to make payment to the
resp‘ondé_nt of the monies received from the insurers. The committée notes at paragtaph 33
that the money recovered has correctly been placed in 2 deposit account by the appellants.

It also notes that the respondent states that he has no interest in dlaiming it. There is also
14
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doubt raised about whether the ihsurers will seek the retﬁrn of thé money, a matter on
which the committee notes it would require further information i order to corme toa
conelusion. In all of those circumstances it is not appropriate for the money to be handed
over to'the respondent. It should be kept in the deposit account until matters are resolved
with the insurance company. The overriding objective set out in the Regulations is to- deal
with the proceedings justly. In my view the committes goes too fax in this aspect of the

decision in dealing with what is in effect a failure in communication.

Decision

{33] Liritend to affirm the decision of the committee appqi_rited by the Homeowners Housing
Panel. Inote that in terms of section 19 of the Act wheie a committee is saﬁ'sﬁed that a
propexty factor has failed in its duties imust make a property factor enforcement order,
The section provides for notice of its proposals to be given to the property factor and an
opportunity provided for‘r'epresentations tobe made iri relation to them. Iimagine that the

miaarking of this appeal has interrupted that process.

[34] I'was not addressed on whether the erforcement éfder is to be considered part of the
decision or on what my powers might be in relation to it particularly in a situation where I
am affirming the committee’s decision, As I have discussed at paragraphs [31] and [32 ] my
concerns about proposed requirements 3 and 5. was invited by parties to fix a hearing on
expenses, Iinvite parties o also address me on'my powets in relation to the enforcement
order at that hearing and to advise me'_ab.out the factuzal poéiﬁéﬁin -ré]atibn‘to the timescale
involved and the representations made, if any. Iwill .contihﬁe cqnsideraﬁon of the nature of

the interlocutor to be pronounced until that date.

: _ Sheriff Alayne E Swanson
Sheriff of Glasgow and Strathkelvin at Glasgow

9‘2 (j January 20_15
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