
 

Decision with Statement of Reasons of the First-tier Tribunal for Scotland 
(Housing and Property Chamber) under Section 51 of the Private Housing 
(Tenancies) (Scotland) Act 2016 
 
Chamber Ref: FTS/HPC/EV/21/0138 
 
Re: Property at 9 Pegasus Avenue, Carluke, ML8 5TN (“the Property”) 
 
 
Parties: 
 
My Huise LTD, 33A Milton Road, Hampton, Middlesex, TW12 2LL (“the 
Applicant”) 
 
Mr Marcus Montague, HMP Addiewell, 9 Station Road, West Calder, EH55 8QF 
(“the Respondent”) 
 
 
Tribunal Members: 
 
Richard Mill (Legal Member) and Ahsan Khan (Ordinary Member) 
 
 
Decision (in absence of the Respondent) 
 
The First-tier Tribunal for Scotland (Housing and Property Chamber) (“the 
Tribunal”) determined that the Notice to Leave relied upon by the applicant is 
invalid and the application is dismissed. 
 
 
Introduction 

1. This is an Eviction Application under Rule 109 of the First-tier Tribunal Housing 

and Property Chamber Rules Procedure 2017 and Section 51 of the Private 

Housing (Tenancies) (Scotland) Act 2016. 

2. Service of the Application and intimation of the Case Management Discussion 

(CMD) was effected upon the respondent by Sheriff Officers on 1 March 2021. 

3. The hearing was listed as a Case Management Discussion (CMD) before a two 

member Tribunal on 31 March 2021 at 10.00 am. 

 



 

 

4. The applicant was represented by Ms Collette Lloyd of Independent Estates, 

which is the letting agent which manages the property.  The respondent failed 

to join the teleconference hearing.  The respondent is currently serving a period 

of imprisonment at HMP Addiewell.  The Tribunal had regard to the likely ability 

of the respondent to participate in the Tribunal hearing.  The Tribunal concluded 

that the respondent would have had sufficient time to instruct an agent to 

represent his interests at the CMD had he wished to do so, notwithstanding his 

incarceration.  He would also have had ample opportunity to lodge and prepare 

written representations, which were required to be lodged by 19 March 2021.  

No written submissions have been lodged.  The Tribunal also concluded that 

given sufficient advance notice, which the respondent had been given, that he 

would have been in a position to join the teleconference hearing had he made 

arrangements to do so, with the support of prison staff. The Tribunal proceeded 

to consider the application on its merits. 

Findings and Reasons 

5. The property is 9 Pegasus Avenue, Carluke ML8 5TN. 

6. The applicant is My Huise Ltd.  This is a company with a sole director who 

resides in China.  The company owns eleven properties in the Carluke area 

which are all let.  The respondent is Mr Marcus Montague.  The parties entered 

into a private residential tenancy in respect of the property which commenced 

on 10 August 2018.  A deposit of £285 was paid and the monthly rent was 

stipulated at £285 per month. 

7. In mid-2020, the applicant identified that the respondent was no longer 

occupying the property and, instead, was in custody at HMP Addiewell. It is 

unknown when his earliest release date from custody is. The property continues 

to be occupied by the Respondent’s partner, Miss Amanda Fisher. The 

Applicant has declined to offer a lease to her. This is due to complaints said to 

have been made regarding her behaviour at the property. Additionally no 

attempt has been made to pay rent, with arrears now in excess of £4,000.  

8. A Notice to Leave dated 21 July 2020 was served upon the respondent at HMP 

Addiewell.  The Notice to Leave highlights the ground upon which the applicant 

would intend to have applied to the Tribunal for Eviction Order if necessary.  

This highlighted ground 10 within Part 3 of Schedule 3 to the 2016 Act.  It is an 

eviction ground that the tenant is not occupying the let property as the tenant’s 

home. The applicant’s representative advised that only ground 10 was being 

relied upon and that there is no intention to seek the arrears of rent in any future 

application to the Tribunal. 

9. The Notice to Leave served upon the respondent was dated 21 July 2020.  A 

Certificate of Execution from Sheriff Officers has been supplied which shows 

that the Notice to Leave was served upon the respondent at HMP Addiewell on 



 

 

23 July 2020.  The date of service accords with the assumption under 

Section 62(5) of the 2016 Act in which it is to be assumed that the respondent 

had received the Notice to Leave 48 hours after it was sent. 

10. The Coronavirus (Scotland) Act 2020 came into force on 7 April 2020.  This 

extended the notice periods under the 2016 Act for the majority of grounds for 

eviction.  There has however been no extension to the notice period for the 

purposes of ground 10 of Part 3, Schedule 3 to the 2016 Act.  The notice period 

was, and is one of 28 days. 

11. The effect of the Coronavirus (Scotland) Act 2020 is however to make 

ground 10 a discretionary ground for eviction as opposed to a mandatory one.  

From 7 April 2020, all eviction grounds are discretionary. 

12. The 28 day notice period would run from the date that the respondent was 

assumed to, and did, receive service of the Notice to Leave which was on 

23 July 2020.  The 28 day notice period would therefore expire on 20 August 

2020. 

13. The day which ought to have been specified in the Notice to Leave, as being 

the earliest date that the Tribunal proceedings could start, should have been 

the day following after the day on which the notice period expired – section 

62(4) of the 2016 Act applies.  The notice period expired on 20 August 2020 

and accordingly the day specified ought to have been 21 August 2020.  In fact, 

the Notice to Leave specified that the date upon which an Application to the 

Tribunal for an Eviction Order could have been made was 20 August 2020. This 

is one day early. The applicant’s representative, Ms Lloyd, candidly accepted 

that she was aware that the Notice to Leave had been prepared incorrectly due 

to a miscalculation of the dates for which she was responsible.  She stated that 

this was an administrative error and had not been intentional.  The Tribunal 

accepted that explanation, but the fact that the error was innocent and 

unintentional does not cure the defect arising. 

14. The essential requirements of a Notice to Leave, which are prescribed by 

section 62(1) have not all been adhered to, because subsection (b) has not 

been met.  This is because the specified day contained within the Notice to 

Leave, said to be the day on which the landlord expects to become entitled to 

make an application for an Eviction Order to the First-tier Tribunal, is one day 

early. 

15. The Tribunal considered the potential operation of Section 73 of the 2016 Act 

which deals with minor errors in documents.  Such section applies to errors 

which do not make the document invalid. Some errors do make documents 

invalid.  Section 73 does not apply to errors which materially affect the effect of 

the document.  Section 105 of the 2016 Act contains an explanatory note to 

Section 73 which states that any errors in specified documents do not invalidate 



 

 

the document, if they are sufficiently minor that they do not materially alter the 

effect of the document.  It is said that the purpose of section 73 is to ensure that 

a common-sense approach can be taken to meeting the requirements under 

the Act and that a party is not penalised for an obviously minor error.  The 

protection applies equally to both landlords and tenants. Section 73(2)(d) 

makes specific reference to errors contained within Notices to Leave. 

16. The fundamental requirements of a Notice to Leave are to provide information 

to the tenant as to why and when proceedings may be raised against them.  

The “why” element was flawed, all as aforementioned, but taken as a whole, 

may be seen as giving fair notice to the respondent as to why the applicant was 

to seek his eviction.  The “when” part of the notice is also defective and the 

Tribunal finds that this is materially so.  Properly calculated, the first day the 

applicant could have made application to the First-tier Tribunal was 21 August 

2020. The Notice specified the wrong day – 20 August 2020. In fact, the 

application was not submitted until January 2021 but that is immaterial and 

does not cure the defect.  The fact that the error was to the extent of the date 

being specified wrongly by one day only does not change the material nature 

of the defect. 

17. The Tribunal has had regard to decisions of the First-tier Tribunal in other 

determined cases on similar points.  Though not binding on the Tribunal, these 

are persuasive and in any legal jurisdiction it is important that the public have 

confidence in the impartial decision-making of Courts and Tribunals and that 

the public take comfort in knowing that they will be treated equally with other 

service users.  The Tribunal has had specific regard to the decisions in 

FTS/HPC/EV/18/3231 and FTS/HPC/EV/19/3416.  In the 3231 case the Notice 

to Leave specified the wrong date by 3 days.  It was held to be invalid.  In the 

3416 case the Notice specified the wrong date by one day only. It was held to 

be invalid. 

18. The Notice to Leave served upon the respondent on 23 July 2020 does not 

specify “the day” on which the applicant was entitled to make an application for 

an Eviction Order to the First-tier Tribunal.  It follows that the notice relied upon 

in this application is not a Notice to Leave in terms of Section 62(1) of the Act.  

One of the fundamental requirements clearly set out in the legislation at section 

62(1) has not been met. Other erroneous references, mistakes and omissions 

are capable of being overlooked, but the four fundamental requirements in 

section 62(1) must be met precisely. 

19. The Tribunal refers to and relies upon the reasoning provided by the Tribunal 

in the cases ending in 3231 and 3416. 

20. It is well established law in Scotland that notices to quit must comply strictly 

with common law and statute, and the Tribunal’s view is that the same approach 



 

 

should apply to the statutory notices to leave required to be served on tenants 

under the 2016 Act. 

21. The Tribunal determined that the Notice to Leave served upon the respondent 

in July 2020 is not valid.  The error within the Notice is a fundamental one.  It is 

not a minor error.  Accordingly, it cannot be a Notice to Leave which qualifies 

for the purposes of Section 52(2) and (3) of the Act.  This requires the Tribunal 

to have before it in an application for an Eviction Order, a Notice to Leave. The 

Notice to Leave is not valid with reference to the statutory provisions. 

22. Though not relied upon by the applicant’s representative, the Tribunal 

proceeded to consider the validity of the Notice to Leave with reference to the 

amendments brought about by the Coronavirus (Scotland) Act 2020.  

Paragraph 10 of Schedule 1 to the 2020 Act is in the following terms: 

10. Errors in notices 

1. Where a notice to which this paragraph applies is completed 

without taking proper account of paragraphs 1 to 9 – 

(a) the notice is not invalid by reason of that error, but 

(b) it may not be relied upon by the landlord for the purpose of 

seeking an order for possession (however described) until 

the date on which it could have been relied upon had it 

been properly completed. 

23. The Tribunal concluded that the potential right of relief available under 

paragraph 10 of schedule 1 to the 2020 Act did not apply to this application.  

The error in the Notice to Leave is not one which arises due to the amendments 

which have arisen as a consequence of the Coronavirus (Scotland) Act 2020.  

The ground relied upon in this application is not subject to an extended notice 

period.  The error in the Notice to Leave is purely as a consequence of the 

administrative error on the part of the applicant’s representative for which she 

fully acknowledged and accepted at the hearing. 

24. The Notice to Leave served upon the Respondent was invalid. It cannot be 

relied upon in any eviction application and the application must be dismissed. 

 
Right of Appeal 
 
In terms of Section 46 of the Tribunal (Scotland) Act 2014, a party aggrieved by 
the decision of the Tribunal may appeal to the Upper Tribunal for Scotland on a 
point of law only. Before an appeal can be made to the Upper Tribunal, the party 
must first seek permission to appeal from the First-tier Tribunal. That party must 
seek permission to appeal within 30 days of the date the decision was sent to 
them. 



 

 

 

                                  
Legal Member/Chair  Date: 31 March 2021                                        
 

R. Mill




