
 

Decision with Statement of Reasons of the First-tier Tribunal for Scotland 
(Housing and Property Chamber) under Regulation 9 Tenancy Deposit 
Schemes (Scotland) Regulations 2011 (“the 2011 Regulations”)  
  
 
Chamber Ref: FTS/HPC/PR/20/0161 
 
Re: Property at 48 Kilmarnock Road, Monkton, Ayrshire, KA9 2RJ (“the 
Property”) 
 
 
Parties: 
 
Mr Jamie Lingard, 15 Pennymoor Drive, Altrincham, Cheshire, WA14 4UT (“the 
Applicant”) 
 
Steve McKnight T/A Manorpark Hotel, 48 Kilmarnock Road, Monkton, Ayrshire, 
KA9 2RJ (“the Respondent”)              
 
 
Tribunal Members: 
 
Josephine Bonnar (Legal Member)       
  
 
 
Decision (in absence of the Respondent) 
 
The First-tier Tribunal for Scotland (Housing and Property Chamber) (“the 
Tribunal”) determined that an order for payment of the sum of £300 should be 
made in favour of the Applicant. 
 
Background 
 

1. By application received on 16 January 2020 the Applicant seeks an order in 
terms of Rule 103 of the First-tier Tribunal for Scotland Housing and Property 
Chamber (Procedure) Regulations and Regulation 9 of the 2011 Regulations. 
The Applicant lodged receipts from the Manor Park Hotel and copy text 
messages in support of the application. The receipts refer to payments of rent 
and a deposit of £300.          
    

2. On 31 January 2020, the Tribunal issued a request for further information 
requiring the Applicant to provide a copy of the tenancy agreement or other 
evidence of the existence of a tenancy and the end date of the tenancy. The 



 

 

Applicant responded advising that he had been given a blank tenancy 
agreement which had never been filled in or signed. He provided information 
about the tenancy and confirmed it had ended on 27 November 2019. 
  

3. On 26 February 2020, a copy of the application and supporting documents were 
served on the Respondent by Sheriff Officer. Both parties were advised that a 
Case Management Discussion (“CMD”)  would take place on 27 March 2020. 
This CMD was postponed as a result of the Government restrictions due to 
Coronavirus. On   11 June 2020, the parties were advised that a CMD would 
now take place on 10 July 2020 by conference call. Parties were provided with 
the telephone number and passcode. The Respondent’s letter was sent by first 
class recorded delivery post and was signed for by the Respondent.  
         

4. On 15 June 2020 the Tribunal issued a direction. The direction required the 
Applicant to submit written confirmation from the three tenancy deposit 
schemes that his deposit had not been lodged with any of them. On 26 June 
2020 the Applicant submitted copy emails from Safe Deposits Scotland, 
Mydeposit Scotland and the Letting Protection Service which confirmed that 
they had no record of the deposit being lodged with them. Copies of these 
documents were sent to the Respondent.      
  

5. On 10 July 2020, the application called for a CMD. The CMD started at 10.15am 
The Applicant participated. The Respondent did not participate. The 
Respondent did not contact the Tribunal in advance of the CMD to advise that 
he was unable to participate. The CMD proceeded in his absence.  
           
  

 
Case Management Discussion (CMD) 
 

6. The Applicant advised the Legal Member that he was contacted by the 
Respondent following service of the application in March 2020. The 
Respondent asked him if he had received his deposit back yet and explained 
that he had been in hospital for a number of weeks. He advised that he would 
make the necessary arrangements for repayment. Further text messages 
followed, but the funds were never received. The Applicant stated that he is 
essentially seeking an order for a sum equivalent to the deposit paid of £300, 
as specified in the application.       
   

7. In response to questions from the Legal Member the Applicant advised that he 
had stayed at the property from 6 November until 27 November 2020. He was 
working on a week on/week off contract in Prestwick and returned to his home 
address in Altrincham, Cheshire on the weeks he was not working.  The 
accommodation had been advertised on Spare Room.com. The total deposit 
paid was £300. He had paid part of it over the phone to secure the property, 
with the remainder being paid on his arrival on 6 November 2019. Although 
there were discussions about the length of time he intended to stay, he had not 
committed to a set period as he did not know how long he would need the 
accommodation. He was provided with a lease document. However, it did not 
contain details of the landlord, tenant or rent. He was not asked to sign the 



 

 

document. Following some issues with hot water at the property, he decided to 
look for alternative accommodation and vacated the property on 27 November 
2020.           
  

8. The Applicant advised the Legal Member that the accommodation comprised a 
room and bathroom. There was no kitchen, but a kettle, toaster and microwave 
were provided. The accommodation is located in a building next to the Manor 
Park Hotel. This was undergoing refurbishment at the time. He was advised 
that the hotel kitchen, bar, and restaurant would be opening and would be 
available to him, but this was not the case. The building he stayed in had about 
ten other similar rooms, at least one which was occupied.  It was separate from 
the main hotel and had its own entrance. There were some hotel staff at the 
main building, and possibly one occupant. He does not know if the Respondent 
lived at the hotel or elsewhere.        
  

9. In response to further questions the Applicant advised that he believed that the 
2011 regulations applied to his deposit. The reasons provided – the property 
was advertised on spareroom.com, a lease agreement was produced, and a 
deposit required which would not be the usual arrangement for a stay in a hotel. 

 
 
Findings in Fact 
 

10. The Applicant stayed at the property between 6 and 27 November 2019 
  

11. The Applicant paid a deposit of £300 in addition to rent.   
  

12. The deposit had not been repaid to him.      
  

13. The deposit was not lodged by the Respondent in a tenancy deposit scheme.
  

14. The accommodation occupied by the Applicant comprised a bedroom and 
bathroom in a building which comprised similar accommodation for occupation 
by other individuals.         
  

 
Reasons for Decision 
 

15. Regulation 3 of the 2011 Regulations states –  
 
“ (1) A landlord who has received a tenancy deposit in connection with a relevant 
tenancy must, within 30 working days of the beginning of the tenancy –  
 

(a) Pay the deposit to the scheme administrator of an approved scheme; and 
(b) Provide the tenant with the information required under regulation 42. 

 
(1A) Paragraph (1) does not apply –  
 

(a) Where the tenancy comes to an end by virtue of section 48 or 50 of the Private 
Housing (Tenancies) (Scotland) Act 2016, and 



 

 

(b) The full amount of the tenancy deposit received by the landlord is returned to 
the tenant by the landlord, 

 
Within 30 working days of the beginning of the tenancy. 
 
(3) A “relevant tenancy” for the purposes of paragraphs (1) and (2) means any 
tenancy or occupancy arrangement 
 

(a) In respect of which the landlord is a relevant person: and 
(b) By virtue of which the house is occupied by an unconnected person, 

 
Unless the use of the house is of a type described in section 83(6) (application for 
registration) of the 2004 Act.        
  
(4) In this regulation the expressions “relevant person” and “unconnected person” have 
the meanings conferred by section 83(8) of the 2004 Act”    
 

16. Section 83(8) of the Antisocial Behaviour etc (Scotland) Act 2004 defines 
“relevant person” as a person who is not a local authority, a registered social 
landlord or Scottish homes. The Legal Member is satisfied that the Respondent 
is a relevant person in terms of the 2011 regulations.  An “unconnected person” 
is defined as someone who is not a member of the family of the relevant person. 
Again, the Legal member is satisfied that the Applicant is an unconnected 
person for the purposes of the Regulations.        
  

17. Section 83(4) of the 2004 Act lists the type of accommodation which cannot be  
occupied under a  “relevant tenancy” in terms of the 2011 Regulations. This 
includes a house which is being used for holiday purposes and a house which 
is the only or main residence of the relevant person. Although the 
accommodation occupied by the Applicant is part of (or co-located with) a hotel, 
the Applicant was not staying there as part of a holiday. He was working locally 
and lived at the property during the contract. The Applicant was unable to 
confirm whether the Respondent resided at the property, the adjoining hotel, or 
somewhere else altogether.  None of the other exclusions are relevant to the 
application. The Legal member therefore concludes that the property in 
question is not excluded from being a relevant tenancy by Section 83(6) of the 
2004 Act.           
  

18. Section 194 of the Housing (Scotland) Act 2006 provides definitions of certain 
terms for the purposes of the 2011 Regulations. “Landlord” is defined as “any 
person who lets a house under a tenancy and includes the landlord’s 
successors in title”. The 2011 regulation do not expressly (or by reference to 
the 2016 Act) define “house”. However, this is defined in Section 194 as any 
living accommodation which is or is capable of being occupied as a separate 
dwelling…”. “Occupancy arrangement” is also defined in the 2006 Act as “an 
arrangement other than a lease   under which a person is entitled, by way of 
contract or otherwise, to occupy any land or premises.”   
  

19. The nature of the Applicant’s tenancy or occupancy arrangement is not 
completely clear. It was not a private residential tenancy since, by the 



 

 

Applicant’s own admission, it was not his only or principal home (Section 1 
Private Housing (Tenancies) Scotland 2016). However, the 2011 Regulations 
are not restricted to tenancies under this and earlier legislation but appear to 
have a much wider application. The question arises however, whether the 
tenancy or occupancy arrangement related to a “house” which is referred to in 
the Regulations, albeit not defined there. The definition in the 2006 Act, is of a 
property let a as a separate dwelling. Historically, this was taken to mean that 
the property in question had to have its own (or in shared accommodation, 
communal) facilities for cooking, sitting, and washing, as well as sleeping. The 
property in question comprised a bedroom and bathroom. The bedroom had 
some basic cooking facilities – microwave, kettle, and toaster. There were no 
other facilities within the building for cooking and washing clothes, nor was 
there any kind of living or sitting room. In the case Uratemp Ventures Limited v 
Collins 2001 UKHL 43 the House of Lords held that a room in a hotel, with no 
cooking facilities, could be a separate dwelling, if it was the occupiers home, or 
one of them. This was also the view of the Land Valuation Appeal Court in the 
case of Assessor for Lothian Region v Viewpoint Housing Association Ltd 1983 
SC 130 which held that the activities of sleeping, sitting and eating need not be 
present before a place could be a separate dwellinghouse. The Legal Member 
is satisfied that the accommodation occupied by the Applicant could be classed 
as a separate dwelling for the purposes of the 2006 Act.   
    

20. The Legal Member is satisfied that the Applicant’s tenancy or occupancy 
arrangement is covered by the 2011 Regulations, that a deposit of £300 was 
paid, not refunded, and not placed in a tenancy deposit scheme. Regulation 10 
of the 2011 Regulations stipulates that if the Tribunal is satisfied that the 
landlord did not comply with a duty in terms of regulation 3, it “ (a) must order 
the landlord to pay the tenant an amount not exceeding three times the amount 
of the tenancy deposit.”  The Legal Member therefore determines that an order 
must be made in favour of the Applicant.      
  

21. The tenancy in question lasted only a few weeks. The application, which has 
been served on the Respondent, indicates that the sum of £300 is being sought 
as compensation. The Legal member is satisfied that an order for payment of 
the sum of £300, being one times the deposit, should be made.    

 
 
Decision 
 

22. The Tribunal determines that an order for payment of the sum of £300 should 
be made in favour of the Applicant.  

 
           
 
Right of Appeal 
 
In terms of Section 46 of the Tribunal (Scotland) Act 2014, a party aggrieved by 
the decision of the Tribunal may appeal to the Upper Tribunal for Scotland on a 
point of law only. Before an appeal can be made to the Upper Tribunal, the party 
must first seek permission to appeal from the First-tier Tribunal. That party must 



 

 

seek permission to appeal within 30 days of the date the decision was sent to 
them. 
 
 
 
 
 
____________________________                                        10 July 2020                                                              
Josephine Bonnar, Legal Member    
 
 


