
Housing ond Property Chomber
First-tier Tribunol fon Scotlond

Decision with $tatement of Reasons of the First-tier Tribunal for Scotland
(Housing and Property Chamber) under Regulation 10 of The Tenancy Deposit
Schemes ($cotland) Regulations 20{ I

Chamber Ref: FTS/HPC/PR/1 9127 41

Re: Property at 19215 $outh Gyle Wynd, Edinburgh, EH12 9HN ("the Property")

Parties:

Mr Gharles Richard Macquarie, 19215 $outh Gyle Wynd, Edinburgh, EH12 9HN
("the Applieanf')

Mrs Jane lrvine, East lngliston House, Newbridge, EH28 8NQ ("the
Respondent")

Tribunal llllembers:

Petra Hennig-McFatridge (Legal Member)

Decision (in absence of the Respondent)

The Firstder Tribunal for Scotland (Housing and Property Chamber) ("the
Tribunal") determined that an order for payment of the sum of t800 in terms of
Regulation 10 (al of The Tenancy Deposit Schemes (Scotland) Regulations
201l(the Regulations) should be made. The First-tier Tribunal for Scotland
(Housing and Property Chamber) ("the Tribunal") determined that an order
should be made in terms of Regulation f 0 (b) (i) for the Respondent to pay the
tenancy deposit of f,500 into an approved scheme.

BACKGROUND:
The Applicant made an application under Rule 103 of the Rules of Procedure on 2
September 2019 for payment under Regulation 10 (a) of the Regulations.

The Applicant submitted to the Tribunal tenancy agreement signed by the
Respondent and dated 7 March 2012, enquiry document with LP$ not showing a
deposit for the Applicant, email confirmation from MyDeposit Scotland dated 6 June
2A19 confirming no deposit for the Applicant is held and letter from Safe Deposits
Scotland dated 29 May 2019 confirming no deposit for the Applicant is held.
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A Case Management Discussion (CMD) was fixed for 4 November 2019.

ln CMD notification and the case papers were served on the Respondent by Sheriff
Offrcers on 3 October 2019. No communication has been received by the Tribunal
from the Respondent.

Both parties had been advised in the notification for the Case Management
Discussion that the Tribunal may make a decision at that stage.

The Tribunalwas thus satisfied that due notice had been given to the Respondent of
the CMD in terms of Rule 17 (2) of the Tribunal Rules of Procedure and that the
Respondent was aware that the Tribunal could make a decision at the CMD and in
absence of the Respondents in terms of Rule 18 of the Rules of Procedure.

The Gase Management Discussion:

The Applicant attended together with Mr Andrew Wilson from CHAI. The Respondent
did not aftend.

The Applicant explained that he had never met the Respondent and only dealt with
her husband. He had paid [1000 on I March2012 when the tenancy started. f500
was rent payment, e500 was a cash payment to the Respondenfs husband for the
deposit as stated in the Tenancy Agreement. He understands that the Respondent
had lived in the flat herself previously and then rented the flat out once she moved.
The Applicant had never received any further information from the Respondent
regarding the deposit and there had been nothing to suggest that the Respondent
had paid the deposit into an approved scheme since the last enquiries were made.
Mr Wilson confirmed that two of the schemes had online checking facilities which
showed that no deposit had been paid into LP$ or MyDeposit prior to the date of the
CMD. He further stated that the tenancy had continued by tacit relocation until now.
There had been other issues with the tenancy for which the Respondent had
received legal advice. She should have been aware of the duty to pay the deposit
into an approved scheme. Mr Wilson referred to the case Tenzin v Russell of 20
December 2013 and in particular to paragraph 19 and asked for a payment order of
t1500 to be made. The Applicant and Mr Wilson stated that the matter of the deposit
had not been discussed with the Respondent prior to the application being made.

There had been no contact from the Respondent and no written representations had
been received.

The legaltest:

ln terms of Regulation g of The Tenanry Deposit $chemes ($cotland) Regulations
2011 (the Regulations) an application under that Regulation must be made within 3
months of the end of the tenancy.

ln terms of Regulation 10 "if satisfied that the landlord did not comply with any duty in
Regulation 3 the First tier Tribunal
(a) must order the landlord to pay the tenant an amount not exceeding three times
the amount of the tenancy deposit; and
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(b) may, as the First tier Tribunal considers appropriate in the circumstances of the
application order the landlord to
(i) pay the tenancy deposit to an approved scheme; or
(ii) provide the tenant with the information required under regulation 42."

ln terms of Regulation 3 '(1) A landlord who had received a tenancy deposit in
connection with a relevant tenancy must, within 30 days of the beginning of the
tenancy (a) pay the deposit to the scheme administrator of an approved scheme;
and (b) provide the tenant with the information required under Regulation 42."

ln terms of Regulation 42 (2) the information includes
" (a) confirmation of the amount of the tenancy deposit paid by the tenant and the

date on which it was received by the landlord,
(b) the date on which the tenancy deposit was paid to the scheme administrator...
(d) a statement that the landlord is , or has applied to be, entered on the register
maintained by the local authority under section 82 (registers) of 2004 Act,
(e) the name and contact details of the scheme administrator of the tenancy deposit
scheme to which the tenancy deposit was paid and
(f) the circumstances in which all or part of the tenancy deposit may be retained at
the end of the tenancy, with reference to the terms of the tenancy agreement.
(3) the information in paragraph (?) must be provided
(a) where the tenancy deposit is paid in compliance with regulation 3 (1), within the
timescale of set out in that regulation, or
(b) in any other case, within 30 working days of payment of the deposit to the
tenancy deposit scheme."

Findings in fact:

1. The Applicant and the Respondent entered into an Assured Tenancy for the
property commencing on I March 2012.

2. The Respondent is the landlord stated in the Tenancy Agreement.
3. The Applicant paid a deposit of f500 on B MarchzA1,2'
4. The tenancy is stillongoing.
5. The deposit was not lodged with an approved scheme.
6. The Applicant did not receive any communication advising him of the matters

stated in Regulation42 (2) of the Regulations.
7. The clause in the tenancy agreement dealing with the issue of the deposit

does not mention payment into a Tenancy Deposit Scheme.
8. The landlord is a private landlord.

Reasons for Decision:
The Tribunal considered that the facts of the case were not disputed. ln terms of
Rule 17 of the Rules of Procedure:
Case management discussion
17.*{1) The First-tier Tribunal may order a case management discussion to be held-
(a)in any place where a hearing may be held;
(b)by videoconference; or
(c)by conftrence call,
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(2) The First-tier Tribunal must give each party reasonable notice ofthe date, time and place of a
case management discussion and any changes to the date, time and place of a case management
discussion,
(3) The pufpose of a case management discussion is to enable the First-tier Tribunal to explore
how the parties' dispute may be efficiently resolved, including by-
(a)identiffing the issues to be resolved;
(b)identifuing what facts are agreed between the parties;
(c)raising with parties any issues it requires to he addressed;
(d)discussing what wifiresses, documents and other evidence will be required;
(e)discussing whether or not a hearing is required; and
(f)discussing an application to recall a decision.
(a) The Firsttier Tribunal may do anything at a case management discussion which it may do at a
hearing, including making a decision.

However, in terms of Rule 18 of the Rules of Procedure:
Power to determine the proceedings without a hearing

18.*{1) Subject to paragraph (2), the First-tier Tribunal-
(a)may make a decision without a hearing if the First-tier Tribunal considers that*
(i)having regard to such facts as are not disputed by the parties, it is able to make sufficient
findings to determine the case; and
(ii)to do so will not be contrary to the interests of the parties; and
(b)must make a decision without a hearing where the decision relates to-*
(i)correcting; or
(ii)reviewing 0n apoint of law,
a decision made by the First-tier Tribunal,
(2) Before making a decision under paragraph (1), the First-tier Tribunal must consider any
written representations submitted by the parties.

The Tribunal did not consider that there was any need for a hearing as the facts of
the case were not disputed and the evidence was sufficient to make the relevant
findings in fact to determine the case. The documents lodged are referred to for their
terms and held to be incorporated herein. The Tribunal makes the decision on the
basis of the documents lodged by the Applicant and the information given at the
CMD.

The tribunal considers that the landlord did not comply with the requirements of
Regulations 3 of The Tenancy Deposit Schemes (Scotland) Regulations 2011.

There were no repre$entations from the Respondent and the facts of the case are
not in dispute.

The tenancy commenced on I March 2A12 and the deposit of 8500 was paid at that
point. $ince then the deposit was not paid over to an approved scheme. The period
far exceeds the period of 30 working days stated in Regulation 3 of The Tenancy
Deposit Schemes (Scotland) Regulations zA11. No information in terms of
Regulation 42 of said Regulations has been provided to the Applicant to indicate that
the deposit has been paid into an approved scheme at any time. There is no landlord
registration number in the tenanry agreement and none wa$ provided afterwards.
The Respondent provided no information as to why the deposit was not lodged.
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Regulation 10 of The Tenancy Deposit Schemes (Scotland) Regulations 201 1 is a
regulatory sanction to punish the landlord for non-compliance with the Regulations.
Ultimately the Regulations were put in place to ensure compliance with the Scheme
and the benefits of dispute resolution in cases of disputed deposit cases, which the
Schemes provide.

The non-compliance with the Regulations is not disputed by the landlord.

Whilst the Tribunal notes the request in the written submissions of the Applicant for
payment of the maximum of three times the deposit amount, the Tribunal does not
agree that the case warrants the maximum remedy.

ln the case referred to by Mr Wilson, the Sheriff Principal stated at para 19 "There
are no rules as fo the approach that the court should take in assessrng the amount of
the order. The court must make an order and it is therefore reasonable to read into
the regulations that Parliament intended to leave it entirely to the court to determine
the level of penalty to impose. The regulations do not enumerate any matters or
criteria which the court must have regard to. Accordingly, the sheriff has complete
discretion as fo the level af the order and is constrained only by the amount of the
deposit and a triple multiplier. The sheiff, of course, will have regard to any evidence
offered by way of mitigation. ln dealing with non-compliance no distinction has been
drawn by the legislators between the careless or devious; the experienced or
inexperienced, the culpable or inadvertent. Likewise the strict liability consequences
of non-compliance allow the court to promote rigorous application of the regulations
pour encourager les autres. ln other words deterrence." The Tribunal considers that
the discretion of the Tribunal is correctly exercised in the manner set out in the case
Jenson v Fappiano (Sheriff Court (Lothian and Borders) (Edinburgh) 28 January
2015 by ensuring that it is "fah and just, proportionate" and informed by taking into
account the particular circumstances of the case.

The Tribunal took into account the length of time the deposit was unprotected, which
was over 7 years and the fact that there has been no mitigation put forward by the
Respondent and no explanation provided as to why the deposit was not paid into an
approved scheme. On the other hand the Tribunal also took into account that the
tenancy agreement does not mention the deposit scheme provisions and the
landlord is a private individual and not a professional landlord and on balance
considers it likely that the landlord may not have been aware of the Regulations at
the time the tenancy agreement was entered into. An important consideration in this
case is that the tenancy is still ongoing and thus an order for the Respondent to pay
the deposit into an approved scheme will ensure that the deposit will be protected
and ultimately one of the main aims of the Regulation, namely access of the tenant
to the dispute resolution provided by approved schemes at the end of a tenancy can
still be achieved.

ln all the circumstances the tribunal considered it fair, proportionate and just to make
an order for the sum of f800, which constitutes a meaningful sanction for non-
compliance of the Regulations. As the tenancy is still ongoing the Tribunal also
considers it appropriate that the Respondent be ordered to now pay the deposit into
an approved scheme so that the tenancy deposit will then be protected as envisaged
by the Regulations. PHM



Decision:
The First-tier Tribunal for Scotland (Hgusins and Propertv C.hamberl. qranls an
order aqainst the Respgndent for pavment to the ApplicaEt of the sum of €800
in terms of Resulatign 10 (a) of The Tenancv Deposit Fchemes (Scotlald)
Resulations 2011. The First-tier Tribunal for Scotland (Housinq and Prqpertv
Chamber) also orderc the Respondent to now pav the tenancy deposit of €500
into an apprgved scheme in terms of Resulation 10 (b) (i) of The Tenancv
Deposit Schemes (Scotlandl Requlations 20{1.

Right of Appeal

ln terms of Section 46 of the Tribunal (Scotland) Act 2A14, a party aggrieved by
the decision of the Tribunal may appeal to the Upper Tribunal for Scotland on
a point of law only. Before an appeal can be made to the Upper Tribunal, the
party must first seek permission to appeal from the First-tier Tribunal. That
party must seek permission to appeal within 30 days of the date the decision
was sent to them.

Q. /(./9
Date

P Henning- McFatridge




